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a valid, applicable disparity study con-
ducted within the preceding ten years 
comparing the available MBEs and 
WBEs in the relevant geographic mar-
ket with their actual usage by entities 
procuring in the categories of construc-
tion, equipment, services, and supplies. 

(3) The Objective of Another EPA Re-
cipient. A recipient may use, as its base 
figure, the fair share objectives of an-
other EPA recipient if the recipient 
demonstrates that it will use the same, 
or substantially similar, relevant geo-
graphic market as the other EPA re-
cipient. (See § 33.411 for exemptions 
from fair share objective negotiations). 

(4) Alternative Methods. Subject to 
EPA approval, other methods may be 
used to determine a base figure for the 
overall objective. Any methodology 
chosen must be based on demonstrable 
evidence of local market conditions 
and be designed to ultimately attain an 
objective that is rationally related to 
the relative availability of MBEs and 
WBEs in the relevant geographic mar-
ket. 

(c) Step 2. After calculating a base 
figure, a recipient must examine the 
evidence available in its jurisdiction to 
determine what adjustment, if any, is 
needed to the base figure in order to ar-
rive at the fair share objective. 

(1) There are many types of evidence 
that must be considered when adjust-
ing the base figure. These include: 

(i) The current capacity of MBEs and 
WBEs to perform contract work under 
EPA financial assistance agreements, 
as measured by the volume of work 
MBEs and WBEs have performed in re-
cent years; 

(ii) Evidence from disparity studies 
conducted anywhere within the recipi-
ent’s jurisdiction, to the extent it is 
not already accounted for in the base 
figure; and 

(iii) If the base figure is the objective 
of another EPA recipient, it must be 
adjusted for differences in the local 
market and the recipient’s contracting 
program. 

(2) A recipient may also consider 
available evidence from related fields 
that affect the opportunities for MBEs 
and WBEs to form, grow and compete. 
These include, but are not limited to: 

(i) Statistical disparities in the abil-
ity of MBEs and WBEs to get the fi-

nancing, bonding and insurance re-
quired to participate; and 

(ii) Data on employment, self-em-
ployment, education, training and 
union apprenticeship programs, to the 
extent it can be related to the opportu-
nities for MBEs and WBEs to perform 
in the program. 

(3) If a recipient attempts to make an 
adjustment to its base figure to ac-
count for the continuing effects of past 
discrimination (often called the ‘‘but 
for’’ factor) or the effects of another 
ongoing MBE/WBE program, the ad-
justment must be based on demon-
strable evidence that is logically and 
directly related to the effect for which 
the adjustment is sought. 

§ 33.406 May a recipient designate a 
lead agency for fair share objective 
negotiation purposes? 

If an Indian Tribal, State or local 
Government has more than one agency 
that receives EPA financial assistance, 
the agencies within that Government 
may designate a lead agency to nego-
tiate MBE and WBE fair share objec-
tives with EPA to be used by each of 
the agencies. Each agency must other-
wise negotiate with EPA separately its 
own MBE and WBE fair share objec-
tives. 

§ 33.407 How long do MBE and WBE 
fair share objectives remain in ef-
fect? 

Once MBE and WBE fair share objec-
tives have been negotiated, they will 
remain in effect for three fiscal years 
unless there are significant changes to 
the data supporting the fair share ob-
jectives. The fact that a disparity 
study utilized in negotiating fair share 
objectives has become more than ten 
years old during the three-year period 
does not by itself constitute a signifi-
cant change requiring renegotiation. 

§ 33.408 May a recipient use race and/ 
or gender conscious measures as 
part of this program? 

(a) Should the good faith efforts de-
scribed in subpart C of this part or 
other race and/or gender neutral meas-
ures prove to be inadequate to achieve 
an established fair share objective, 
race and/or gender conscious action 
(e.g., apply the subcontracting sugges-
tion in § 33.301(c) to MBEs and WBEs) is 
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available to a recipient and its prime 
contractor to more closely achieve the 
fair share objectives, subject to § 33.409. 
Under no circumstances are race and/or 
gender conscious actions required by 
EPA. 

(b) Any use of race and/or gender con-
scious efforts must not result in the se-
lection of an unqualified MBE or WBE. 

§ 33.409 May a recipient use quotas as 
part of this program? 

A recipient is not permitted to use 
quotas in procurements under EPA’s 
8% or 10% statute. 

§ 33.410 Can a recipient be penalized 
for failing to meet its fair share ob-
jectives? 

A recipient cannot be penalized, or 
treated by EPA as being in noncompli-
ance with this subpart, solely because 
its MBE or WBE participation does not 
meet its applicable fair share objective. 
However, EPA may take remedial ac-
tion under § 33.105 for a recipient’s fail-
ure to comply with other provisions of 
this part, including, but not limited to, 
the good faith efforts requirements de-
scribed in subpart C of this part. 

§ 33.411 Who may be exempted from 
this subpart? 

(a) General. A recipient of an EPA fi-
nancial assistance agreement in the 
amount of $250,000 or less for any single 
assistance agreement, or of more than 
one financial assistance agreement 
with a combined total of $250,000 or less 
in any one fiscal year, is not required 
to apply the fair share objective re-
quirements of this subpart. This ex-
emption is limited to the fair share ob-
jective requirements of this subpart. 

(b) Clean Water State Revolving Fund 
(CWSRF) Program, Drinking Water State 
Revolving Fund (DWSRF) Program, and 
Brownfields Cleanup Revolving Loan 
Fund (BCRLF) Program Identified Loan 
Recipients. A recipient under the 
CWSRF, DWSRF, or BCRLF Program 
is not required to apply the fair share 
objective requirements of this subpart 
to an entity receiving an identified 
loan in an amount of $250,000 or less or 
to an entity receiving more than one 
identified loan with a combined total 
of $250,000 or less in any one fiscal year. 
This exemption is limited to the fair 

share objective requirements of this 
subpart. 

(c) Tribal and Intertribal Consortia re-
cipients of program grants which can be 
included in Performance Partnership 
Grants (PPGs) under 40 CFR Part 35, 
Subpart B. Tribal and Intertribal con-
sortia recipients of PPG eligible grants 
are not required to apply the fair share 
objective requirements of this subpart 
to those grants. This exemption is lim-
ited to the fair share objective require-
ments of this subpart. 

(d) Technical Assistance Grant (TAG) 
Program Recipients. A recipient of a 
TAG is not required to apply the fair 
share objective requirements of this 
subpart to that grant. This exemption 
is limited to the fair share objective re-
quirements of this subpart. 

§ 33.412 Must an Insular Area or In-
dian Tribal Government recipient 
negotiate fair share objectives? 

The requirements in this subpart re-
garding the negotiation of fair share 
objectives will not apply to an Insular 
Area or Indian Tribal Government re-
cipient until three calendar years after 
the effective date of this part. Further-
more, in accordance with § 33.411(c), 
tribal and intertribal consortia recipi-
ents of program grants which can be 
included in Performance Partnership 
Grants (PPGs) under 40 CFR part 35, 
subpart B are not required to apply the 
fair share objective requirements of 
this subpart to such grants. 

Subpart E—Recordkeeping and 
Reporting 

§ 33.501 What are the recordkeeping 
requirements of this part? 

(a) A recipient, including those re-
cipients exempted under § 33.411 from 
the requirement to apply the fair share 
objectives, must maintain all records 
documenting its compliance with the 
requirements of this part, including 
documentation of its, and its prime 
contractors’, good faith efforts and 
data relied upon in formulating its fair 
share objectives. Such records must be 
retained in accordance with applicable 
record retention requirements for the 
recipient’s financial assistance agree-
ment. 
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